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DECI SI ON
BURT, Menber: The Mddesto Gty Schools and Hi gh Schoo
District (Dstrict) requests reconsideration of Decision
No. 518 issued on August 26, 1985 by the Public Enpl oynent
Rel ati ons Board (PERB or Board). In that decision. PERB found
that the District had violated section 3543.5(a). (b) and (c)

of the Educational Enploynent Rel ations Act (EERA or Act)1 by

| EERA is codified at Governnent Code section 3540 et
seq. Unless otherwi se indicated, all statutory references
herein are to the Governnent Code.

Section 3543.5 provides in pertinent part:

It shall be unlawful for a public school
enpl oyer to:



failing to provide the Mddesto Teachers Associ ation. CTA/ NEA
(Association), wth information relevant to the processing of
two enpl oyee grievances.

PERB' s renedial order, anong other things, required the
District to provide the information upon request by the
Association, and to refrain from interposing any procedura
obj ection such as tineliness or res judicata should the
Associ ation seek to reopen either matter. The District's
Request for Reconsideration asks the Board to nodify these
provisions of the order with respect to one of the grievances.,

Havi ng duly considered the District's request, the Board
hereby grants reconsideration and nodifies its order with
respect to the District's request that a tinme limt be
established for the Association's right to reopen the
Leonard Choate grievance. Consistent with the discussion
bel ow, the Board otherw se denies the Request for

Reconsi der ati on.

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



BACKGROUND

The issue before the Board in Decision No. 518 was whet her
the District unlawfully failed to provide information rel evant
to the evaluation and pursuit of grievances by enpl oyees
Patricia Gurney and Leonard Choate. In both matters, the
District failed or refused to provide information requested by
the Association at early stages of the parties' grievance
procedure. The Qurney grievance, nonetheless, was eventually
arbitrated and a decision denying it rendered prior to the tine
of the unfair practice hearing. At the time of the hearing,
the Choate grievance was still pending after denial at the
second step of the grievance procedure. In Decision No. 518,
the Board, w th Chairperson Hesse concurring, concluded that
the requested information was relevant to the processing of
both grievances, and that the District's refusal to provide the

information violated section 3543.5(a), (b) and (c) of the EERA,

The District's Request for Reconsideration is directed at
paragraph 2 of the Board's renedial order, which required it to:

(a) Upon request by the Modesto Teachers
Associ ation, CTA/NEA, provide to the
Associ ation the requested information .
regarding partial paid and persona
necessity | eave.

(b) If the Modesto Teachers Associ ati on,

CTA/ NEA, seeks to reopen the grievances
filed by Patricia @Qurney and Leonard Choat e,
or seeks to reopen an arbitration proceedi ng
concerning those grievances, refrain from

i nterposing any procedural objection such as
timeliness or res judicata to the reopening
sought by the Associ ation.



The District has submtted unsworn docunents to denonstrate
that it supplied the relevant information to the Association
prior to the arbitration of the Choate grievance, which took
pl ace shortly after the ALJ issued his proposed decision in
this case. It argues that this obviates the need for
paragraph 2(b) of the Board's order, and asks that this
par agr aph be del et ed.

The Association responds that the District did not supply
it with all of the information enconpassed by the Board's order
and that, in any event, the District's claimis appropriately
deferred to conpliance proceedi ngs under applicable Board
precedent.

Dl SCUSS| ON

2
Section 32410(a) of PERB' s Regul ations provides that:

The grounds for reguesting reconsideration
are limted to clainms that the decision of
the Board itself contains prejudicial errors
of fact, or newy discovered evidence or |aw
whi ch was not previously available and coul d
not have been discovered with the exercise
of reasonable diligence.

1. Newly Discovered Evidence

In Pittsburg Unified School District (1984) PERB Deci sion

No. 318a. PERB held that the purpose of reguesting

reconsi deration based on new y-di scovered evidence is to permt

2PERB Regul ations are codified at California
Adm ni strative Code, title 8. section 31001 et seg.



the Board to have access to evidence which was unavail abl e at
the time of hearing and could affect the underlying

determ nation that the respondent did or did not violate the
Act. Pittsburg, supra, footnote 4.

However, reconsideration is not appropriate to determ ne
whet her, as a factual matter, the respondent has conplied wth
the Board's order, in whole or in part. Rather, this issue
should be left to a conpliance hearing if one is necessary.

O herwi se, the Board would have to resol ve factual disputes
based upon evidence which is neither part of the original case

record nor subject to cross-exam nation. San Mateo Gty Schoo

District (1984) PERB Decision No. 375a.

This is consistent with the National Labor Rel ations
Board's approach to reconsideration of its decisions. See
Local 5125 United Brotherhood of Carpenters and Joiners of
Anerica (Gace Co,.) (1979) 241 NLRB 1043. at footnote 1

The District here fails to neet PERB's test for
reconsi derati on based on new y-di scovered evi dence. It does
not challenge the Board's finding of a violation, nor does it
argue that the Board's renedy is not properly tailored to the

violation found. See Grace Co.. supra. Rather, it argues that

it has conplied wth paragraph 2(a) of the Board's order, and
that the event contenplated by paragraph 2(b) of the order--
conduct of the Choate arbitration based on full disclosure of
relevant information to the Associ ation--has already taken

pl ace.



The District's notion here is conparable to the argunents

made in San Mateo, supra, and Pittsburg, supra, in which

respondents argued that PERB should rescind orders to restore
the status quo ante in unilateral change cases because the
parties had conplied with the Board's orders to bargain and had
reached coll ective agreenents concerning the changes. As in

t hose cases. PERB would have to resolve the factual question of
all eged partial conpliance with 2(a) of its order in order to
grant the District's request to delete 2(b). This PERB cannot
do based on the unsworn record before it.

The District's argunents are sinply an el aborate manner of
asserting that full conpliance with the Board' s order has
already occurred. Al of these issues can and should be
resolved in conpliance proceedings, subject to appeal to the
Board under its new y-adopted conpliance regulation.

(Section 32980 becane effective Novenber 9. 1985.)

3Regul ation 32980 states:

The Ceneral Counsel is responsible for
determning that parties have conplied with
final Board orders. The Ceneral Counsel or
hi s designate may conduct an inquiry,
investigation, or hearing under Division 1
Chapter 3 of these regul ations, concerning
any conpliance matter.

(a) In each case in which a conpliance
investigation or hearing is conducted, a



2. Clarification of the Board' s O der

If it is determned in conpliance proceedings that the
District nust produce further information to conply with the
Board's order, the Association may exercise its right to revive
the Choate proceedi ngs pursuant to paragraph 2(b) of the
order. Thus, the District's argunents that that paragraph is
anbi guous nust be addressed.

PERB has held that reconsideration is justified where a
remedy will not effectuate the purposes of the Act. San Mat eo.

supra; Pittsburg, supra. In essence, the District contends

that an order permtting the Association an unlimted tine to
reopen the Choate grievance and permtting it to "retry" the
Choate grievance before a new arbitrator will not effectuate
t he purposes of the Act.

a. The Tine Limt

Both parties concur that a tinme limt on the Association's
right to reopen the Choate grievance is appropriate. Since the

arbitral process is favored in part because it allows for

witten determ nation shall be served on the
parties.

(b) A determ nation based on an

i nvestigation may be appealed to the Board
itself pursuant to Division 1, Chapter 4.
Article 2 of these regul ations.

(c) A determnation based on a hearing may
be appealed to the Board itself pursuant to
Division 1. Chapter 4, Article 1 of these
regul ati ons.



pronpt resolution of disputes, a tine limt is consistent with
the purposes of the Act. The Board's order permtting
reopeni ng of the grievance serves the purpose of permtting the
Associ ation to base its decision whether to arbitrate the
grievance on all the information to which it is entitled.
Therefore, an appropriate tine limt is one which allows the
Associ ation a reasonable period in which to evaluate any
additional information produced by the District.

The District proposes a |limt of 30 to 45 days fromthe
date of PERB's final order in this case. Since the parties
di spute whether the District has conplied with the order to
produce information, any tine limt based on the date of the
Board's final order nust allow for resolution of this dispute
in conpliance proceedings and for production of additional
information by the District. As noted above, the D strict has
contended that production of this information will be tine
consum ng. Thus. 30 to 45 days fromthe final order may well
be too short a tinme for this purpose.

The Association proposed a |limt of 60 days fromthe date
of the District's conpliance with PERB' s order to produce
information in the Choate grievance. Sixty days is an
excessive period, given the limted nature and purpose of the
information. The Association needs only to determ ne whet her
the information as to |eaves denied sufficiently strengthens

its disparate treatnent theory as to warrant reopening the



grievance. Once the Association receives the information, it
will hardly need 60 days to nmake this determ nation.

An order granting the Association 30 days from the date of
the District's conpliance with the order to produce information
in which to reopen the grievance will achieve the Board's
purposes in this matter.

b. Reopening of the Arbitration

The District asserts that the Board's order is anbiguous in
that it could be read to permt the Association to file a new

Choate grievance, leading to arbitration before a new

arbitrator. It argues its proposed restriction on the
Association's right to reopen the Choate matter will effectuate
the purposes of the Act because it wll neet the concerns which

pronpted the renedial award w thout unduly punishing the
District, and wll avoid instability in the collective
bargai ning relationship by giving the appropriate nmeasure of

finality to the decision of the nmutually-selected arbitrator.

The District suggests that the issue is strictly an
anbiguity in the Board' s order which depends solely on the
Board's intent. Under this approach, resolution of the
anbiguity would not depend on the taking of additiona
evidence, and it could be resolved on a notion for

. . 4
reconsi derati on. However, we have concluded that this

4see Al um Rock Union _School District/M. Diablo Unified
School District (1981) PERB Order No. Ad-115, in which
respondents filed a notion to reopen a hearing for purposes of




aspect of the District's request is inseparable fromthe
new y-di scovered evidence attached to its pleadings, and that,

under Pittsburg, supra, and San Mateo, supra, it is properly

deferred to conpliance. W reach this conclusion for the
foll ow ng reasons.

When the Board issued this order, it had before it the
Choate grievance, which was pending after Step Il of the
parties' grievance procedure, and the Gurney grievance, in
whi ch arbitration had been conpl et ed. In this context, the

Board ordered the District as to both cases to refrain from

i nterposing procedural objections to the reopening of the
grievances or. of an arbitration proceeding.5 If the Board
intended for the Association to have the option to reopen the
@Qurney grievance at either the grievance or arbitration stage,
this same provision would logically apply to the Choate
grievance. This would certainly be consistent with the
underlying rationale of the Board's decision, that information

must be provided in order to permt the Association to evaluate

taking additional evidence to clarify an ALJ's proposed order.
PERB denied the notion on grounds that anbiguities in the order
could be clarified by the Board in ruling on exceptions or, if
the taking of additional evidence were required to resolve
them they could be resolved in conpliance proceedings. Thus,
the critical question under AlumRock is whether resolution of
an asserted anbiguity requires the taking of additional

evi dence.

5/t should be noted that the District did not argue in
its exceptions to the ALJ's proposed decision that the Board's
Order should require that the Gurney grievance be reopened
before the arbitrator who had originally heard it.

10



and process grievances and to decide whether to arbitrate

them In order to restore the status quo ante in this case, it
is appropriate to place the Association in the position it
woul d have been in had the District provided the information
when it was originally requested. The District took the risk
that the Association would get this second bite at the apple
when it went forward with the arbitration with full know edge
that the ALJ's proposed order, which was then on appeal to the
Board, mght be enforced in full.

Al t hough its policy argunents logically apply equally to
the Choate and Gurney grievances, the District apparently has
no objection to settling in conpliance proceedi ngs whet her the
Association may file a new Gurney grievance or is required to
reopen that matter before the sanme arbitrator. In effect, the
District is asking the Board to give sone weight to the
Associ ation's apparent choice to proceed to arbitration in the
Choate matter even though the ALJ's order was still on appeal.
The District's argunent nust be evaluated in light of evidence
relevant to the Association's decision to proceed, which is al
that distinguishes the Choate grievance from the Gurney
gri evance.

The District does not dispute that reopening the Choate
proceedi ngs at an appropriate stage is a proper renmedy for its
violation of the Act. Rather, it presents an argunent as to
what is the appropriate stage for reopening in light of events

whi ch occurred after the hearing in this case. Argunents that

11



subsequent events have affected the scope of conpliance
obligations are properly presented in conpliance proceedi ngs
pursuant to section 32980. The fact that the factual issues
may be conplex and may involve questions related to broader

i ssues of effectuation of the Act's purposes does not preclude
deferring these matters to conpliance proceedings, particularly
since the Board now has in place Regul ation section 32980. See

NLRB v. lronworkers. Local 433 (9th Cr. 1979) [101 LRRM 3119],

at 3124, where the court notes an extensive list of cases in
whi ch conpl ex factual determ nations have been deferred to
conpl i ance proceedi ngs.

NATURE OF THE VI OLATI ON

In her dissent. Chairperson Hesse discusses an issue not
raised by any party to this proceeding, either in the
underlying case, or as a request for reconsideration. Relying
on minor differences of |anguage between the National Labor
Rel ati ons Act (NLRA) and the EERA, she would find that the
refusal to produce information relevant to the processing of
grievances during the termof an agreenent should be a
vi ol ation of 3543.5(a) and (b) and does not violate the duty to

nmeet and negotiate in good faith.

In so finding, she relies on NLRB v. Acne_lIndustrial Co.

(1967) 385 U.S. 432 for the proposition that specific |anguage
peculiar to the NLRA dictates that the duty to bargain

collectively continues beyond contract negotiations. Since

12



that |anguage is not present in EERA, she reasons that the duty
does not extend to |abor-managenent relations during the life
of the contract, and she would, therefore, find that the

refusal to turn over information here was not a violation of
the duty to neet and negotiate in good faith.

We believe the dissent msinterprets Acne, supra. The

court there begins its discussion by acknow edgi ng that:

There can be no question of the general
obligation of an enployer to provide
information that is needed by the bargaining
representative for the proper perfornmance of
its duties. NLRB v. Truitt Manufacturing
Co. (1956) 351 U.S. 149 [38 LRRM 2042].
Simlarly, the duty to bargain

unquesti onably extends beyond the period of
contract negotiations and applies to

| abor - managenent relations during the term
of an agreenent. NLRBv. C & C Pl ywod
(1967) 385 U.S. 421 [64 LRRM 2065]. NLRB V.
F. W Wolworth Co. (1956) 352 U. S. 938 [39
LRRM 2151]. The only real issue in this
case, therefore, is whether the Board nust
await an arbitrator's determ nation of the
rel evancy of the requested information
before it can enforce the union's statutory
rights under section 8(a)(5).

The court went on to review various sections of the |aw
defining collective bargaining in order to find that the Board
was not deprived of its jurisdiction because of the existence
of the arbitration procedure. The court did not find that the
duty to bargain extended beyond the signing of the contract
because of the |anguage on which the dissent relies.

The Supreme Court's view that the duty to bargain is

consistent with its earliest decisions interpreting the NLRA

13



See NLRB V. Sands Mg. Co. (1939) 806 U.S. 332 [4 LRRM 530].

It is also consistent with the court's understandi ng of
col l ective bargaining as expressed in cases arising under other
statutes. For exanple, in a sonmewhat different context the
court explicitly stated that:

Col l ective bargaining is a continuous

process. Anobng other things, it involves

day-to-day adjustnments in the contract and

ot her working rules, resolutions of new

probl ens not covered by existing agreenents,

and the protection of enployee rights

al ready secured by contract. Conley v.
G bson (1957) 355 U.S. 41 [41 LRRN!%OSQ].

Conl ey was deci ded under the Railway Labor Act, which is
al so devoid of the NLRA | anguage upon which the dissent relies.
Col I ecti ve bargaining could not be otherw se than ongoi ng.

The Board previously nmade this point. In Jefferson_Schoo

District (1980) PERB Decision No. 133. rev.den. (7/1/83)
1 Gvil 50241. the Board stated:

.o It is well settled that adm nistration
of the contract is an essential part of the
col l ective bargaining process .
Jefferson, supra, at p. 54.

The signing of a contract does not extinguish the duty to
bargain, but rather nenorializes the parties' agreenment on
matters about which they have negotiated. It nay serve as a
wai ver of the duty to bargain, but the extent of the waiver is
itself negotiated. The contract may not cover all matters

wi thin scope; new issues will often arise which were not

contenplated by the parties to the agreenent. Further, the

14



signing of the contract, and the agreenent to be bound by its
provisions, inplies an ongoing role for the exclusive
representative in assuring that its nenbers, as well as the
enpl oyer, live up to the bargain.

The entire statutory schenme of EERA is consistent with this
result. Section 354C)(h)6 defines neeting and negotiating to
include not only good-faith efforts to reach agreenment, but
al so provision for the execution of a contract to incorporate
the agreenent of the parties, if requested by either party.
Clearly, the statute contenplates not sinply neeting and
conferring to reach agreenent, but an executed agreenent whose
terns bind the parties over an agreed-upon length of tinme. To
us. there is no question that the parties' duty to negotiate

does not sinply end upon reaching agreenent, because

®Secti on 3540(h) provides:

(h) "Meeting and negoti ating” nmeans
nmeeting, conferring, negotiating, and

di scussing by the exclusive representative
and the public school enployer in a good
faith effort to reach agreenment on nmatters
within the scope of representation and the
execution, if requested by either party, of
a witten docunent incorporating any
agreenents reached, which docunent shall,
when accepted by the exclusive
representative and the public schoo

enpl oyer, becone bindi ng upon both parties
and, notw thstandi ng Section 3543.7, shall
not be subject to subdivision 2 of Section
1667 of the G vil Code. The agreenent may
be for a period of not to exceed three years.

15



section 354Q(h) does nore than focus only on that tine when the
parties strive to reach agreenent.

For the reasons above, we believe that the duty to
negoti ate conti nues beyond the execution of the contract and
include labor relations during the termof the contract. W,
therefore, find that failure to provide informati on necessary
and relevant to the processing of grievances was properly found
to be a violation of section 3543.5(c) and, derivatively, of
subsections (a) and (b).

ORDER

The Board hereby GRANTS reconsideration of its Decision in
Mdesto Gty School's and Hgh School District (1985 PERB
Deci sion No. 518 for the limted purpose of clarifying its
Order to provide that the Association may reopen the
Leonard Choate matter pursuant to paragraph 2(b) of the Board's
Order within 30 days of the Modesto City Schools and Hi gh
School District's conpliance with paragraph 2(a). |In order to
ef fectuate the purposes of the EERA, this codification wll
apply to the Patricia Gurney grievance as wel|.

The Order in this case is, therefore, nodified to read as
follows:

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in the case, it is hereby ORDERED t hat
the Mbdesto Gty Schools and Hi gh School District and its

representatives shall

16



1. CEASE AND DESI ST FROM
(a) Failing and refusing to provide the Mdesto
Teachers Associ ation. CTA/NEA, with all relevant information
and docunents needed by the Association to prosecute contract
grievances on behalf of certificated enpl oyees of the District.

2. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CI ES OF THE ACT:

(a) Upon request by the Mddesto Teachers Associ ati on.
CTA/ NEA, provide to the Association the requested information
regarding art classes at Downey Hi gh School, and regarding
partial paid and personal necessity | eaves.

(b) If. within 30 days of full conpliance by the
District wth the terns of paragraph 2(a) above, or within
30 days of the date of this Order, whichever is later, the
Modest o Teachers Associ ation, CTA/ NEA, seeks to reopen the
grievances filed by Patricia Gurney and Leonard Choate. or
seeks to reopen an arbitration proceedi ng concerning those
grievances, refrain frominterposing any procedural objection
such as tineliness or res judicata to the reopening sought by
the Association. If the District clains that it substantially
conmplied with paragraph (a) during the arbitrati on proceedi ngs,
and if it is determned in conpliance proceedings that the
District did so, there shall be no right to reopen.

(c) Wthin thirty-five (35) days follow ng the date
of service of this Decision, post at all work |ocations where

notices to enployees customarily are placed, copies of the

17



Notice attached as an Appendi x hereto, signed by an authorized
agent of the enployer. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that this Notice is not reduced in
size, defaced, altered or covered by any material.

(d) Witten notification of the actions taken to
conply with this Oder shall be made to the Sacranento regiona
director of the Public Enploynment Relations Board in accordance

with his instructions.

Menber Craib joined in this Decision

Chai rperson Hesse's Concurrence and Di ssent begins on page 19.

18



Hesse, Chairperson, concurring and dissenting: | concur
with the majority ruling that a request for reconsideration is
not the appropriate nmethod for resolving whether the District
has conplied with the Board order in PERB Decision No. 518. |If
the parties cannot reach agreenent on this and related issues,
resol ution nust be acconplished through a conpliance proceeding.
In the proceeding, the parties may introduce evidence and
make argunents as to whether the District has substantially
conplied with the Board order. It is there that the parties can
best resolve whether evidence regarding |eaves denied, as opposed
to granted, is necessary and relevant to the Choate grievance.
Neverthel ess, | disagree with portions of the majority's
decision. The majority defers to PERB' s conpliance procedure
the policy decision of whether the Association nmay pursue the
arbitrations before new arbitrators, or whether it is |limted,to
reopening the record with the sanme arbitrators. It is highly
i nappropriate to assign this type of decision to a conpliance
officer. This is not the kind of issue in which an evidentiary
hearing woul d be beneficial. Wen the original order was issued,
the Board intended either to allow a conpletely new grievance and
arbitration process, or to limt the parties to reopening the
cases with the original arbitrators. | would find that the Board
intended the parties to reopen the matters before the arbitrators
that they previously chose for the resolution of these disputes.
Al so, | am concerned by the Association's stance at the

Choate arbitration. Wile the Board itself was deliberating on

19



exceptions taken to the decision of PERB' s adm nistrative |aw
judge, the Association processed a grievance through arbitration.
Prior to the arbitration, and at the arbitrator's request, the
District produced information pertaining to requests for
"personal necessity |leave" and "partial paid |eave," where those
requests were granted. The District, however, did not produce
records of those |eave requests which were denied.?®

Al t hough this issue remained unresolved, the Association
wanted to proceed with the arbitration, wth the understandi ng
that the arbitrator's award woul d be subject to vacation, and
that the record woul d be subject to being reopened for the

taking of additional evidence. The District, instead, wanted a

conti nuance pending the outcone of the Board's decision in the
case. The arbitrator denied the District's request, thus forcing
it to litigate the Choate grievance as the Association w shed.
However, the District prevailed at the Choate arbitration. Now,
instead of asking to reopen the record before Arbitrator

Donald H Wl lett, the Association wants to process the Choate

grievance and obtain a de novo hearing before a new arbitrator.

The Associ ation has no basis, statutorily or contractually,
to relitigate the Choate arbitration. Rather, it steadfastly
mai ntai ned the right to present any new evidence (new to the old
arbitrator) the District may be forced to provide. It is also

apparent that the Association agreed to reopen the decision with

o-The arbitrator ruled that the information need not be
provi ded.

20



the sane arbitrator, i.e., Arbitrator Wollett. Since | find

that this was the Board's intent in the original order, | would
limt the Association's right to reopening the record and
processing the Choate arbitration before the sane arbitrator.

| have reviewed the original charges2 and now find that
the ALJ and the Board erred in its Decision No. 518 finding of
an EERA section 3543.5(c) violation in this case. | still
concur with the decision on the finding that the D strict
violated EERA by its failure to provide necessary and rel evant
information. But, | sinply disagree with the finding of a
3543.5(c) violation. In reconsidering the facts in this case, |
would hold that a finding of a violation of EERA section
3543.5(a) and (b) is warranted. |In reaching this conclusion, |
find the ALJ and the Board analysis and application of NLRA
section 8(d) to EERA section 3540.1(h) to the facts of this case

are inaccurate, and reliance on Stockton Unified School D strict

(1980) PERB Decision No. 143, which also includes the NLRA
section 8(d) conparison, is flawed.

The Board relied on Stockton and NLRB precedent for the
proposition that an enployer's failure to provide relevant and
necessary information concerning two enpl oyee grievances is a
refusal to bargain or violation of EERA section 3543.5(c). But

reliance on Stockton is inappropriate, because this case and

2where a serious error of |aw has occurred, the Board
reviews original charges. (See EI Dorado Union H gh Schoo
District (1986) PERB Decision No. 537a.)
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Stockton are distinguishable on their facts.
In Stockton, the enployer refused to provide health benefit

information during md-contract, reogpener negotiations. In that

factual context, the enployer's failure to provide necessary and

relevant information constituted a failure to neet and negotiate

in good faith. The Stockton enployer would not disclose
information relevant to the Association's fulfillnent of its
duties as the bargaining representative of the enployees in
negoti ati ons, and, thus, the Stockton Association was hanpered
in its duty to intelligently negotiate health benefits.

The instant case, by contrast, involves a request for
information that was relevant and necessary to initiating and
processing of two grievances through the negotiated grievance
procedure.

Since this case involves contract adm nistration, as
distinct fromcontract negotiations, Stockton cannot be relied
on for authority for finding a "(c)" violation in this case.

The Board extrapol ates general simlarities between NLRA
section 8(d) and EERA section 3540.1(h) in order to adopt NLRB
precedent to support the proposition that the failure to provide
information relating to two grievances is a refusal to

bargain.3

3 EERA section 3540.1(h) provides, in relevant part:
"Meeting and negotiating” neans neeting,

conferring, negotiating, and discussing by
the exclusive representative and the public
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To reach this "unholy alliance,"” the Board found that
section 3543.5(c) of the EERA is simlar to section 8(a)(5) of
the NLRA, which also prohibits an enployer's refusal to bargain

in good faith.? The Board then bootstrapped this simlarity

school enployer in a good faith effort to
reach agreenent on matters within the scope
of representation and the execution, if
requested by either party, of a witten

~docunent incorporating any agreenents
reached, which docunent shall, when accepted
by the exclusive representative and the
public school enployer, becone binding upon
both parties and, notw thstanding Section
3543.7, shall not be subject to subdivision 2
of Section 1667 of the Cvil Code. The
agreenent may be for a period of not to
exceed three years.

NLRA section 8(d) states, in relevant part:

For the purposes of this section, to bargain
collectively is the performance of the
nmutual obligation of the enployer and the
representative of the enployees to neet at
reasonable tinmes and confer in good faith
with respect to wages, hours, and other
ternms and conditions of enploynent, or the
negoti ation of an agreement, or any question
ari sing thereunder, and the execution of a
witten contract 1 ncorporating any agreenent
reached if requested by either party.
(Enmphasi s added.)

4pERA section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to:

- - - - - - - - - - - - - - - - - - - - ] - -

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative,

NLRA section 8(a)(5) states, in relevant part:
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to justify finding "simlarities" between the very different
section 3540.1(h) of the EERA and section 8(d) of the NLRA, both
of which define the generalized duty of the parties to neet and
negoti at e.

But, one very inportant difference between EERA section
3540.1(h) and NLRA section 8(d) distinguishes these two
sections. The duty to bargain collectively with respect to "any
question arising thereunder" is not enployed in EERA section

3540.1 (h). In NLRB v. Acne Industrial Co. (1967) 385 U.S. 432,

the U.S. Suprene Court found the phrase "any question arising

t hereunder” to nean that "to bargain collectively" extended

beyond the period of contract negotiations and included

| abor - managenent relations during the termof the contract.

Since the critical phrase on which the court bases its hol ding

is not found in EERA section 3540.1(h), | amunwilling to read

this into EERA section 3540.1(h) and thus into section 3543.5(c).
There is no doubt that by definition collective bargaining

as a process relies on cooperation and an open exchange on a

continuous basis.® But | do not interpret that covenant to

It shall be an unfair |abor practice for an
empl oyer —

(5) to refuse to bargain collectively with
the representatives of his enployees,
subject to the provisions of section 9(a).

S5The mpjority msreads the dissent. The cases cited by
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mandat e equating NLRA section 8(d) to EERA section 3540.1(h).
Therefore, the District's unlawmful refusal to provide
information in this case was not a violation of EERA section
3543.5(c). The refusal to bargain violation and its traditiona
remedy sinply do not fit the facts of this case. To what
pur pose should the District be ordered to "neet and negoti ate"
with the Association concerning the duty to produce information
+ that this Board has deened necessary and rel evant to the
Association's duties? Cbviously to no purpose, as the mpjority,
al though finding a (c) violation, fails to renedy that
violation. Therefore, even the mgjority nust acknow ege that
the wong commtted is not a failure to neet and negotiate. It
is a failure to produce records which results in interference
wi th association and enployee rights, an EERA section 3543.5(a)

and (b) violation.6

the majority do not respond to ny concerns and are not
controlling. Conley v. G bson is a declaratory relief action
brought by "negro” enployees under the Railway Labor Act who
sought to enforce their statutory right not to be treated
unfairly and discrimnated against by the union. In NLRB v.
Sands, the court finds that the enployer did not refuse to
bargain and again relies on the interpretation of section
8(d). As noted infra, EERA does not have the sane | anguage as
8(d).

AEERA section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate against

enpl oyees, or otherwise to interfere with,
restrain, or coerce enployees because of
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Rather, | do find the District in the instant case
unlawful ly failed to provide necessary and relevant information
that the Association requested. Such a failure is patently a
violation of the Association's right to represent the nmenbers of

the bargaining unit, i.e., a violation of EERA section 3543.5(a)

and (b) .

their exercise of rights guaranteed by this
chapter.

(b) Deny to enpl oyee organizations rights
guaranteed to themby this chapter.
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. S-CE-741
Modest o Teachers Assogciation. CTA/NEA v. Mydesto Gty Schools
and H gh School District, in which all parties had the right to
participate, it has been found that the Mddesto Cty Schools
and High School District violated Governnent Code
section 3543.5(a). (b) and (c).

As a result of this conduct, we have been ordered to post
this Notice and will abide by the followng. W wll:

1. CEASE AND DESI ST FROM

(a) Failing and refusing to provide the Mddesto
Teachers Association, CTA/NEA, wth all relevant information
and docunents needed by the Association to prosecute contract
grievances on behalf of certificated enployees of the District.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICI ES OF THE ACT:

(a) Upon reguest by the Mddesto Teachers Associ ati on,
CTA/ NEA, provide to the Association the reguested information
regarding art classes at Downey Hi gh School, and regarding
partial paid and personal necessity | eaves.

(b) If. within 30 days of full conpliance by the
District wwth the terns of paragraph 2(a) above, or within
30 days of this Order, whichever is later, the Mddesto Teachers
Associ ation, CTA/ NEA, seeks to reopen the grievances filed by
Particia Gurney and Leonard Choate, or seeks to reopen an
arbitration proceedi ng concerning those grievances, the
District wll refrain from interposing any procedural objection
such as tineliness or res judicata to the reopening sought by
t he Associ ati on.

Dat ed: MODESTO ClI TY SCHOOLS AND HI GH
SCHOOL DI STRI CT

By:

Aut hori zed Agent

TH'S I'S AN OFFI CI AL NOTI CE. | T MUST REMAI N POSTED FOR THI RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATA OF POSTI NG AND MUST NOT
BE REDUCED I N SI ZE. DEFACED. ALTERED OR COVERED W TH ANY OTHER
MATERI AL.



